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Dear Mr. Cymbalsky:
On behalf of the Hearth, Patio & Barbecue Association (HPBA) and its members, I am writing to
request that DOE withdraw its “Proposed Determination of Hearth Products as a Covered
Consumer Product,” published at 78 Fed. Reg. 79638 (December 31, 2013). Issuance of this
proposed rule was premature and inconsistent with the principles set forth in Executive Order
13563, and the proposal itself is inadequate to satisfy notice-and-comment rulemaking
requirements.
Executive Order 13563 emphasizes the critical importance of dialogue early in the rulemaking
process, stating that regulations should be “based on the open exchange of information and
perspectives” among stakeholders including representatives of the regulated community, and
pointedly directing that:
[b]efore issuing a proposed rulemaking, each agency, where feasible and appropriate,
shall seek the views of those who are likely to be affected, including those who . . . are
potentially subject to such rulemaking.”
76 Fed. Reg 3821at 3821-22 (January 21, 2011).
Executive Order 13563 also emphasizes the importance of public comment in rulemaking,
directing agencies to provide adequate opportunity for “meaningful” comment, “with a comment

period that should generally be at least 60 days” and timely access to “scientific and technical
findings” underlying proposed rules. 76 Fed. Reg. at 3821-22.
HPBA has been awaiting an opportunity for an “open exchange of information and perspectives”
concerning potential regulation of its members’ products ever since the decision in HPBA v.
DOE, 706 F.3d 499 (D.C. Cir. 2013). Unfortunately, DOE issued its proposed rule without any
dialogue whatsoever. The proposed rule would extend DOE’s jurisdiction to include a vaguelydefined and expressly open-ended universe of products, including “ventless” and outdoor
products that have never been the subject of any substantial discussion in the energy efficiency
context and about which DOE appears to have little if any information. Moreover, the notice
does not appear to contemplate any dialogue at all: it was issued as a surprise, was signed on
Christmas Eve, published in the Federal Register on New Year’s Eve, and provides only thirty
days for comment with no provision for a public meeting. The notice does not even provide a
sufficient basis for substantive comment: it fails to specify either the full range of products at
issue or the factual basis for the Department’s proposed determinations, and as of this date –
21 days into the 30-day comment period – there are literally no supporting documents in the
administrative record.
An agency cannot lawfully issue a proposed rule until it has a reasonable basis to do so,
particularly where – as here – specific agency determinations are required as an express
precondition to the exercise of the agency’s regulatory authority. DOE can only classify
products as “covered products” by reasonably identifying the range of products at issue,
reasonably ascertaining the relevant facts with respect to those products, and reasonably making
required determinations on the basis of those facts. 42 U.S.C. §6292(b). DOE must also provide
meaningful notice and opportunity for comment, including adequate notice of the range of
products at issue and – in particular – an opportunity for the manufacturers of such products to
review and rebut the key information and analysis upon which any classification determinations
are based. Owner-Operator Independent Drivers Ass’n, Inc. v. Federal Motor Carrier Safety
Admin., 494 F.3d 188, 199 (D.C. Cir. 2007); Chamber of Commerce v. SEC, 443 F.3d 890, 900902 (D.C. Cir. 2006). The proposed rule is too premature to be legally sufficient in this respect:
it states only a general intent to cover an expressly open-ended universe of products to be
identified later, and provides a justification that is a mere place-holder in which wildly inaccurate
assertions and unjustified assumptions fill in the blanks for other information to be substituted
later, presumably, in response to comment. The opportunity to comment on such a “straw man”
is no substitute for the open exchange of information and views contemplated by Executive
Order 13563, and is certainly no substitute for the notice and opportunity for comment HPBA
and its members are entitled to as a matter of law. Given that there is no adequate information in
the proposed rule and absolutely nothing in the rulemaking record 21 days into the 30-day
comment period, DOE has failed to comply with its legal obligation to “reveal portions of the
technical basis for [its] proposed rule in time to allow for meaningful commentary.” Owner-

Operator Independent Drivers Ass’n, Inc. v. Federal Motor Carrier Safety Admin., 494 F.3d 188,
199 (D.C. Cir. 2007).
There is no basis for DOE to proceed with its current proposed rule, and there is no reason why it
should do so. Executive Order 13563 directs agencies to “seek the views of those who are likely
to be affected” before proposed rules are issued, and DOE should do exactly that . HPBA has
been awaiting an opportunity for an “open exchange of information and perspectives” and is
prepared to engage in constructive discussions. DOE clearly envisions some form of dialogue in
connection with further rulemaking with respect to products manufactured by HPBA’s members,
and there is no reason why that dialogue cannot address issues of coverage and substantive
regulation at the same time. Such an approach would be more constructive, as well as being far
more efficient for both the Department and for HPBA and its members. In any event, the
proposed rule is too premature to provide a lawful basis for any final rule, and should promptly
be withdrawn.
In view of the very short comment period provided, I would appreciate a prompt response
indicating that DOE will withdraw its proposed rule and agree to meet with HPBA at an
appropriate time to discuss the substantive issues and engage in the dialogue necessary to inform
an appropriate path forward.
Sincerely,

Ryan Carroll
Associate Director of Government Affairs
Cc:
Eric Stas, U.S. Department of Energy, Office of the General Counsel (Via e-mail to:
eric.stas@hq.doe.gov)

