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ORAL ARGUMENT NOT YET SCHEDULED
IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT
)
HEARTH, PATIO & BARBECUE ASS’N,
)
Petitioner,
)
)
v.
)
)
UNITED STATES DEPARTMENT
)
OF ENERGY, et al.
)
Respondents.
)
)
)
NATURAL RESOURCES DEFENSE COUNCIL, )
Intervenor.
)
)

Nos. 10-1113, 10-1181

REPLY IN SUPPORT OF
RESPONDENTS’ MOTION TO HOLD BRIEFING
IN ABEYANCE OR ALTERNATIVELY
FOR A 14-DAY EXTENSION OF BRIEFING DEADLINE
Respondents the United States Department of Energy (DOE) and the Secretary
of Energy moved to hold briefing in abeyance pending disposition of a separately
filed motion to dismiss the captioned cases as moot or consolidate them with newly
filed petitions for review (Nos. 12-1010, 12-1014) challenging a newer final rule
issued by the Department of Energy in 2011, which supersedes and replaces the
regulatory provision under review in these cases. Alternatively, respondents sought
a 14-day extension, to and including February 16, 2012, within which to file the brief
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for respondents, in light of other litigation responsibilities of government counsel,
including two upcoming oral arguments. Petitioner Hearth, Patio & Barbecue
Association (HPBA) has opposed the motion to hold briefing in abeyance and has
also opposed the requested 14-day extension of the upcoming briefing deadline.
(Intervenor Natural Resources Defense Council (NRDC) does not oppose the
requested relief.) HPBA’s stated reasons for opposing the relief requested do not
withstand scrutiny.
1.

Briefing should be held in abeyance in order to allow this Court an

opportunity to rule on the government’s pending motion to dismiss the captioned
cases as moot or consolidate them with HPBA’s recently filed challenge to the current
rule (No. 12-1010). The captioned cases concern a regulatory definition that has been
replaced and is no longer in effect. Any disagreement HPBA may have with the nowdefunct definition of vented hearth heater in the 2010 rule, 75 Fed. Reg. 20112,
20234 (Apr. 16, 2010) – or the application of energy conservation standards to any
products within that definition – is purely academic at this point. To the extent that
HPBA disagrees with the regulation as it now stands, see 76 Fed. Reg. 71836, 71859
(Nov. 18, 2011) (new definition of “Vented hearth heater”), codified in 10 C.F.R.
§ 430.2, those issues can and should be briefed in the pending petition for review in
No. 12-1010.
2
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Even if the Court were to conclude that any issues survived that change in the
applicable legal standards, no effective relief could be awarded in this proceeding
because the new rule would remain in effect unless and until the Court were to grant
HPBA’s petition for review in the newly filed case (No. 12-1010). Thus, at a
minimum, the Court should consolidate the two proceedings and direct that briefing
commence in the new case without delay.
2.

HPBA opposes holding the briefing in abeyance principally because it

disagrees with the merits of the government’s argument that these cases are moot.
See HPBA Opp. 5-10. But those arguments should be addressed to the motion to
dismiss, and they do not support a requirement in the interim that the parties continue
to brief a challenge to a regulatory definition that is no longer in effect.
HPBA also argues (Opp. 5) that DOE should have acted sooner to seek
dismissal or consolidation. But DOE did not know until HPBA filed its opening brief
whether this case was truly moot, and DOE could not seek to consolidate these related
proceedings until HPBA filed its petition for review of the new rule. HPBA does not
explain why it chose to delay filing a petition for review of the current rule until after
filing its opening brief challenging the old, now-defunct regulatory definition of
vented hearth heater.
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Throughout its opposition, HPBA asserts that even a 14-day delay “would
likely deny HPBA the opportunity to obtain a timely decision on the merits.” E.g.,
Opp. 5. But HPBA does not explain why its preferred schedule requires initial
briefing be completed by March 2, 2012, rather than March 16 (with final briefs due
two weeks later). If HPBA is correct that any issues remain alive in these cases, and
if those issues genuinely require a decision by a particular date, it is by no means
apparent that such a resolution would be precluded by a 14-day delay.
3.

Moreover, the key premise of HPBA’s opposition – that its members will

suffer injury from the 2010 rule in the absence of a prompt decision on the merits –
is fundamentally flawed. The definition of vented hearth heater in the 2010 rule – the
subject of the challenge in these cases – is no longer in effect, and has been
superseded by the definition (including the broader exclusion for primarily decorative
products) adopted in 2011. Any harm assertedly inflicted by the definition – which
establishes the scope of the energy conservation standards set forth elsewhere in the
regulations – must necessarily arise from the current legal standard. Because the
2010 rule’s definition – which included a different exclusion based on energy input

4
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rating – is no longer in effect, it cannot cause any present or future injury to HPBA
members who seek to manufacture assertedly decorative hearth products.1
Notably, HPBA does not challenge the content of the energy conservation
standards themselves (that is, the heating efficiency levels required for products
within the definition of vented hearth heater and not excluded as primarily decorative
products). Even if the 2010 definition remained in place, and even if HPBA would
have prevailed in contending that those standards should not apply to what it deems
decorative products, the standards themselves would have remained in place and
unchanged. HPBA expressly concedes that it does not challenge the validity or the
applicability of those standards to what it calls “heater-rated products certified to the
ANSI Z21.88 standard.” HPBA Br. 55-56; see also Opp. 8 (“HPBA * * * seeks to
have the heating efficiency standards of the April 16, 2010 rule * * * vacated as they
apply to decorative vented gas fireplaces”). Thus, HPBA’s opposition to the
extension motion mischaracterizes its own position by asserting that these cases
1

Significantly, HPBA’s standing affidavits principally address asserted harms
resulting from the now-defunct exclusion based on the energy input rating, but those
are not cognizable present or future injuries. See, e.g., HPBA Br. App A8, A11, A2425. To the extent those affidavits refer to consequences of the current regulations,
see, id. at A15-16, A20, A25, this challenge to the old rule would not provide any
meaningful relief. (HPBA also mischaracterizes the exclusion in the current
definition of vented hearth heater as a separate set of regulatory requirements, see,
e.g., id. at A25, but the proper understanding and effect of the current regulation is
not at issue in this case and must be briefed instead in No. 12-1010.)
5
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concern a challenge to the energy conservation standards themselves. See, e.g., Opp.
7, 9, 10.2
The distinction HPBA seeks to draw, limiting the applicability of the standards
to vented hearth heaters certified to the ANSI Z21.88 standard, largely tracks one of
the key factors included in the current rule’s exclusion for primarily decorative
products. See 76 Fed. Reg. 71859 (listing factors for exclusion, including rating to
ANSI Z21.50, and not Z21.88, standard), codified at 10 C.F.R. 430.2(2)(i). Even if
this Court could grant the relief HPBA requests in this proceeding, doing so would
create unnecessary confusion and uncertainty in light of the current rule, which would
remain in effect.
Indeed, DOE and HPBA agree that primarily decorative products should not
be subject to the energy conservation standards in 10 C.F.R. 430.32(i). Both the
2010 regulatory definition and the current rule clearly define an exclusion for such
products, although the approach in the two rules is quite different. The dispute in this
case (and presumably in No. 12-1010 as well) thus centers around how to identify the

2

HPBA (Opp. 9 & n.8) misunderstands the preamble to the 2011 rule, which
explained that DOE‘s expansion of the exclusion for primarily decorative products
(thereby addressing many of the concerns HPBA had raised concerning the definition
in the 2010 rule) did not require the agency to re-analyze the standards as they apply
to the core set of vented hearth heaters (which HPBA itself does not challenge, to the
extent it describes such products as heater-rated products). See 76 Fed. Reg. 71851.
6
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category of products that should be excluded from those standards (and relatedly,
how to structure the regulatory exclusion). The dispute about the proper scope and
structure of the exclusion for primarily decorative products is not a dispute about the
energy conservation standards applicable to heaters (which HPBA does not
challenge).
4.

HPBA asserts that an early decision is required because its members may

need to redesign products or marketing materials before April 16, 2013, when
manufacturers must comply with the energy conservation standards for vented hearth
heaters that are not excluded by the current definition in 10 C.F.R. § 430.2. See Opp.
1-2, 6-7, 11. But HPBA does not dispute that so-called “heater-rated” products –
those it describes as “certified to the ANSI Z21.88 standard” – are properly subject
to those standards. HPBA Br. 55-56. And that distinction between products certified
to the ANSI Z21.88 standard and others certified to ANSI Z21.50 is a fundamental
part of the current definition of vented hearth heater, and its exclusion for primarily
decorative products, as adopted in the 2011 rule. See 76 Fed. Reg. 71859 (10 C.F.R.
§ 430.2). Thus, HPBA cannot obtain relief from the current scope of the rule in this
challenge to the previous definition, and it cannot even identify the relevant burden
it claims to face without implicit reference to the new rule. See Opp. 6-7 (referring
to product literature); cf. 76 Fed. Reg. 71859 (factors identifying primarily decorative
7
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products include warranty provisions and manufacturer’s advertising and product
literature).3

3

Indeed, HPBA’s standing affidavits do not assert that any engineering changes
would be required by the current regulation as of April 16, 2013. See HPBA Br. App
A1-26, cited supra 5 n.1. HPBA has identified no engineering or design changes that
would be required under the current regulation before January 1, 2015, when the
exclusion for primarily decorative products will include a requirement that such
products not be “equipped with a standing pilot light or other continuously-burning
ignition source.” 76 Fed. Reg. 71859, codified at 10 C.F.R. § 430.2(2)(iv). And
HPBA has not demonstrated, in its response or in any previous filing, why changes
to marketing documents would present the same urgency as product design and
engineering requirements.
8
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CONCLUSION
For the foregoing reasons, and those set forth in the government’s motion, the
Court should hold briefing in abeyance pending disposition of the government’s
motion to dismiss as moot or consolidate the captioned cases. In the alternative, the
Court should extend the deadline for filing the brief for respondents to February 16,
2012.
Respectfully submitted,

/s/ H. Thomas Byron III
MICHAEL S. RAAB
(202) 514-4053
H. THOMAS BYRON III
(202) 616-5367
Attorneys, Appellate Staff
Civil Division, Room 7260
Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530-0001
ATTORNEYS FOR RESPONDENTS
January 24, 2012
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CERTIFICATE OF SERVICE
I hereby certify that on January 24, 2012, I electronically filed the foregoing
Reply in Support of Respondents’ Motion to Hold Briefing in Abeyance or
Alternatively for a 14-day Extension of Briefing Deadline with the Clerk of the Court
for the United States Court of Appeals for the District of Columbia Circuit by using
the CM/ECF system. Counsel for the parties listed below are registered CM/ECF
users, and have been served by the CM/ECF system:
William D. Blakely, Esq.
Polsinelli Shughart PC
1152 15th Street, N.W., Suite 800
Washington, DC 20005
wblakely@polsinelli.com
Timothy D. Ballo
Earthjustice
1625 Massachusetts Avenue, N.W.,
Suite 702
Washington, D.C. 20036-2212
tballo@earthjustice.org
Katherine Kennedy
Natural Resources Defense Council
40 W. 20th Street
New York, NY 10011
kkennedy@nrdc.org

/s/ H. Thomas Byron III
H. THOMAS BYRON III
Attorney

